VILLAGE OF ELM GROVE
13600 Juneau Blvd
Elm Grove WI 53122
COMMITTEE OF THE WHOLE
Court Room - Wednesday, November 11, 2020
Immediately Following the Special Board of Trustee Meeting at
6:00 P.M.
AGENDA
1. Bring Meeting To Order.
2. Review And Act On Meeting Minutes Dated 11/4/20.
Documents:
cow 11420md.pdf

3. Review And Discussion Of Possible Funding For Future Transportation Needs.
Documents:
10 year paving with 2.5 increase.pdf
funding streets through transportation utility fees- final 6.16.20.pdf
memo 10 year paving costs 7-24-2020.pdf

4. Review And Discussion Of Tax Incremental Financing.
Documents:
example of tif calculation.pdf
tif brochure.pdf
tif information- 11-4-20.pdf

5. General Discussion On Direct Legislation Pursuant To Wis. Stat. 9.20
Documents:
wis. stat. 9.20.pdf

6. Update On The Daylighting Of Underwood Creek.
7. Other Business
8. Adjourn
Any person who has a qualifying disability as defined by the Americans with Disabilities Act who
requires that the meeting or materials for the meeting has to be in an accessible location or format
must contact the Village Clerk, Michelle Luedtke , at 262-782-6700 or 13600 Juneau Blvd by 3:00
p.m. the Friday prior to the meeting so that any necessary arrangements can be made to
accommodate your request.
NOTICE: It is possible that members of, and possibly a quorum of, other governmental bodies of
the Village may be in attendance at the above stated meeting to gather information. No action will
be taken by any governmental body at the above stated meeting other that the governmental body
specifically referred to in the above notice.
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Present:

PRESIDENT PALMER
TRUSTEE IRWIN
TRUSTEE HAAS
TRUSTEE KRESSIN
TRUSTEE DOMASZEK
TRUSTEE CORNELL
HECTOR DE LA MORA, VILLAGE ATTORNEY
MONICA HUGHES, FINANCE DIRECTOR
THOMAS HARRIGAN, ZONING ADMINISTRATOR
President Palmer called the meeting to order at 8:08am
Discussion And Possible Recommendation Regarding The 2021 Operating Budget
President Palmer opened the meeting noting that the agenda included a discussion on the 2021
operating and capital budgets and the need to reduce the levy to bring it into compliance with state set
limits. Trustee Haas, chairman of the Finance Committee, then summarized the current draft budget
and the review by the finance committee during its recent workshops. The original budget needed the
levy to be reduced by $356,000 to meet the levy limit increase of $121,000. Staff has made
recommendations to reduce the capital levy required by $199,000 which the committee was in
agreement. The remaining $156,000 has been discussed and a number of items have been identified
that could be changed to meet the limit. Trustee Haas noted that the finance committee was looking for
direction of the Trustees as a number of the items would reflect policy or past practice changes. A list of
areas for consideration was included as was a staff recommendation to meet the levy using a number of
the suggested options.
Trustee Haas introduced the first area which included reducing the sewer levy by $120,000. With the
reduction $60,000 would be moved to the user fees, which would increase the residential fee by
approximately $20. The planned funds budgeted for future projects would be reduced by $50,000 and
the 2021 operating budget for repairs and maintenance would be reduced by $10,000. The committee
of the whole members discussed Elm Grove’s historical practice of placing a large portion of the capital
charge on the levy. It was noted that this is unusual for a utility and we are one of the only communities
to handle the capital charge this way. It was noted that over past years the Village has moved a portion
of the capital fee to the user fee. Members agreed that these recommendations were appropriate.
Staff has also included moving one more capital item out one year, the DPW storage building, and
members agreed.
The recommendation also included a reduction in healthcare expense based on the Village preliminary
renewal amount of 6%. The renewal now appears to be a 7.5% increase which would change the
estimated savings from $20,000 to $12,500. Trustee Cornell suggested changing the allocation for the
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4th of July in 2021 and using the down payment made this year (as fireworks were cancelled due to
COVID) to provide the 2021 fireworks display. Originally there was discussion of having fireworks at
the Village’s Winterfest event but members supported using the funds for the 4th of July and not adding
a new event and expense to the Winterfest. This reduction of $7,000 combined with the healthcare
change and the other suggestions could bring the levy into compliance.
Trustee Hass and Cornell moved and seconded to recommend the changes above to the finance
committee including the reduction in the 4th of July funding and healthcare. Motion carried 6-0.

Other Business
The board has a committee of the whole meeting scheduled for Wednesday November 11th. Trustee
Domaszek requested that an item be added to the agenda to discuss the petition submitted recently by
residents. The board also requested that discussion of the operation of a TIF be added to the agenda to
provide members a better understanding.
Adjourn

There was no further business.
Trustee Irwin and Cornell moved and seconded to adjourn at 8:55am. Motion carried.
.

June 16, 2020

Funding Streets through Transportation Utility Fees
By: Curt Witynski, J.D., Deputy Executive Director
Claire Silverman, Legal Counsel
Maria Davis, Assistant Legal Counsel

Wisconsin municipalities are searching for alternative ways to pay for essential services like street
maintenance and other transportation services. One reason is lack of adequate funding to pay for those
services. Although Wisconsin municipalities’ main source of revenue is the property tax, Wisconsin local
governments have operated under the strictest property tax levy limits in the country for nearly a decade.
Moreover, the State expressly prohibits municipalities from imposing other taxes such as a sales tax (with
extremely limited exceptions) and local income taxes. At the same time, funding for state aid programs,
such as shared revenue, has been flat or decreasing for years. State transportation aids currently cover, on
average, sixteen percent (16%) of city and village transportation-related costs.
In addition to lack of funding, some municipal leaders have concluded that paying for street improvements
through special assessments imposed on abutting property owners is inequitable and places a
disproportionate burden on property owners for improvements that benefit the area or community in
general. Substantial assessments can jeopardize the ability of some residents (e.g., those living on fixed
or limited incomes) to remain in their homes.
As a result of these factors, some municipalities are turning to alternative revenue options like local vehicle
registration fees and transportation utility fees to pay for street maintenance and other transportation
services. Several League members have requested the League’s legal opinion on whether Wisconsin
municipalities may create transportation utilities and charge property owners transportation utility fees.
We conclude that a municipality may rely on its broad statutory and/or constitutional home rule powers
to create a transportation utility and charge property owners transportation utility fees. Alternatively, a
municipality may charge property owners a street maintenance user fee under Wis. Stat. § 66.0627. Any
fee must be reasonably related to the cost of the services provided. The League suggests that a
transportation utility fee is most defensible against challenge if the basis for the fee is closely related to
property occupants’ use of the local street network. It is the League’s opinion that transportation utility
fees with such a basis are accurately characterized as fees and not taxes. Such fees should be segregated
and used only for street maintenance and other transportation services. To avoid needing to reduce the
community’s property tax levy under § 66.0602(2m)(b) of the levy limit law, municipalities should avoid
using transportation utility fee revenue to pay for snow plowing or street sweeping.
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Sources of Authority for Transportation Utility Fees
While no state statute expressly authorizes Wisconsin communities to create transportation utilities
and charge transportation utility fees, Wisconsin municipalities have broad authority to create,
manage, and finance utilities. Transportation utility fees are financing mechanisms that treat the
community’s street network and other transportation services like a utility. Residents and
businesses are charged fees based on their use of the transportation system, analogous to how
municipalities provide and pay for water, sewer, electric and stormwater services.
In the state’s early years, no statutes existed expressly authorizing cities and villages to own and
operate water, sewer, or other common municipal utilities. Instead, municipalities relied on nonspecific, broad police power authority to create and fund such now-familiar utilities. Similarly, in
the early 1990s, municipalities like Appleton, Glendale, and Eau Claire initially relied on their
broad police power authority to create stormwater utilities and charge property owners stormwater
fees based on the amount of impervious surface on the property. Cities over 10,000 in population
began to charge such fees to help pay for the cost of complying with new state regulations requiring
the removal of pollutants from stormwater. Only later did the Legislature add language to the
predecessor of Wis. Stat. § 66.0681 expressly confirming municipal authority to create stormwater
utilities and stormwater fees. See 1997 Wis. Act 53, which took effect January 9, 1998.
Notably, the Wisconsin Supreme Court determined fairly early that Wisconsin municipalities do
not need explicit statutory authorization to create a municipally-owned utility. In 1895, the Court
held that “it is not necessary to seek an expressed delegation of power to the city to build a water
works and an electric lighting plant, because the power expressly granted to the city to pass
ordinances for the preservation of the public health and general welfare includes the power to use
the usual means of carrying out such powers, which includes municipal water and lighting
services.” 1 Similarly, a general grant of authority to act for the public health or general welfare is
adequate legal authority today for Wisconsin cities and villages to create, operate, and finance
through user charges, a transportation utility.
Statutory Home Rule Authority
Wisconsin cities and villages are vested by the state legislature with broad general police powers.
The general city charter law, chapter 62, gives cities the “largest measure of self-government
compatible with the constitution and general law.” Wis. Stat. § 62.04. Wisconsin Stat. § 62.11(5),
the general authority statute for city councils, provides:
Except as elsewhere in the statutes specifically provided, the council shall have the
management and control of the city property, finances, highways, navigable waters,
and the public service, and shall have power to act for the government and good
order of the city, for its commercial benefit, and for the health, safety, and welfare
of the public, and may carry out its powers by license, regulation, suppression,
borrowing of money, tax levy, appropriation, fine, imprisonment, confiscation, and
other necessary or convenient means. The powers hereby conferred shall be in
addition to all other grants, and shall be limited only by express language.
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Ellinwood v. Reedsburg, 91 Wis. 131 (1895).
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The Legislature has directed courts to liberally construe this provision “in favor of the rights,
powers and privileges of cities to promote the general welfare, peace, good order and prosperity
of such cities and the inhabitants thereof.” Wis. Stat. § 62.04.
A virtually identical grant of authority is provided to Wisconsin village boards by Wis. Stat. §
61.34(1). That authority is also to be liberally construed in favor of “the rights, powers and
privileges of villages to promote the general welfare, peace, good order and prosperity of such
villages and the inhabitants thereof” to give villages the largest measure of self government
compatible with the Wisconsin constitution. Wis. Stat. § 61.34(5).
These grants of power to cities and villages are substantial and give the governing body of a city
or village “all the powers that the legislature could by any possibility confer upon it.” Hack v.
Mineral Point, 203 Wis. 215, 219, 233 N.W. 82 (1931). These provisions are sufficient on their
face to authorize city councils and village boards to create a municipal transportation utility and
charge property owners transportation utility fees.
However, these broad powers are not absolute. Home rule powers granted by §§ 62.11(5) and
61.34(1) are constrained if the state has preempted municipal authority in a particular area.
Statutory home rule powers may not be exercised if: the legislature has expressly withdrawn the
power of municipalities to act; municipal action would logically conflict with state legislation;
municipal action would defeat the purpose of state legislation; or, municipal action would go
against the spirit of state legislation. See Anchor Savings & Loan Ass’n v. Equal Opportunities
Comm’n, 120 Wis. 2d 391, 355 N.W.2d 234 (1984); DeRosso Landfill Co. v. City of Oak Creek,
200 Wis. 2d 642, 651, 547 N.W.2d 770 (1996). Nonetheless, municipalities may enact ordinances
in the same field and on the same subject covered by state legislation where such ordinances do
not conflict with, but rather complement, the state legislation. Johnston v. City of Sheboygan, 30
Wis. 2d 179, 184, 140 N.W.2d 247 (1966).
Municipalities are not preempted in the area of creating transportation utilities and charging
transportation fees. In applying the above preemption tests to creating a transportation utility and
charging transportation user fees, the State has not expressly prohibited communities from creating
such a utility and imposing such fees. Indeed, the state has not entered the field of municipal
transportation finance other than to explicitly authorize certain methods of funding transportation
infrastructure improvements such as through the levying of special assessments under Wis. Stat. §
66.0703, imposing special charges for current services under Wis. Stat. § 66.0627, and charging
local vehicle registration fees under Wis. Stat. § 341.35. 2
The State has also created and funded several aid programs to assist local governments with
transportation costs, including the General Transportation Aids and the Local Road Improvement
programs. None of these grants of authority and financial assistance programs impliedly preempt
municipal authority to create a transportation utility and charge property owners a transportation
user fee. Indeed, the statute authorizing special charges for current services expressly provides
“The authority under this section is in addition to any other method provided by law.” Wis. Stat.
§ 66.0627(2). Similarly, the special assessment authority granted pursuant to § 66.0703 expressly
2

Wis. Stat. § 66.1113 authorizes six cities and villages to impose a sales tax on tourism-related retail and
requires that the revenue be used on infrastructure costs.
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states that it is a “complete alternative” to other methods provided by law. Wis. Stat.§
66.0703(1)(a). Likewise, we are not aware of any statutory provisions that creation of a
transportation utility would logically conflict with, defeat the purpose of, or go against the spirit
of. Although there is an argument that Wis. Stat. § 66.0907 preempts municipalities from using
transportation utility fees to finance sidewalk construction and repair because it specifies certain
ways in which municipalities may cover expenses associated with sidewalks, we believe the
stronger argument is that municipalities can use alternative means for financing sidewalks, such
as transportation utility fees, because the language in § 66.0907 regarding financing options is
permissive rather than mandatory.
The exercise of home rule authority under §§ 62.11(5) or 61.34(5) must also serve a legitimate
public purpose. This is usually not a significant bar to action because Wisconsin courts have
adopted a very expansive view of public purpose. See State ex rel. Hammermill Paper Co. v. La
Plante, 58 Wis. 2d 32, 55, 205 N.W.2d 784 (1973). (“Public purpose is not a static concept. The
trend of both legislative enactments and judicial decisions is to extend the concept of public
purposes in considering the demands upon municipal governments to provide for the needs of the
citizens.”) Examples of public purposes that may be served by creating a transportation utility and
imposing a user fee include protecting the health, safety and general welfare of the public as well
as acting for the municipality’s commercial benefit by ensuring the fiscal ability to safely maintain
municipal transportation systems and improve such systems to accommodate and facilitate
economic growth. Funding and maintaining a transportation system is critically important to a
community’s economy, tourism, and ability to attract and retain people and jobs. A wellmaintained street network is also vital to ensuring that municipal emergency services can quickly
and efficiently access commercial buildings and residences throughout the community.
Constitutional Home Rule Authority
A city or village may also rely on its constitutional home rule authority to create a transportation
utility and charge transportation user fees. This authority is found in Article XI, Sec. 3 of the
Wisconsin Constitution, which provides:
Cities and villages organized pursuant to state law may determine their local affairs
and government, subject only to this constitution and to such enactments of the
legislature of statewide concern as with uniformity shall affect every city or every
village.
The method of exercising such authority is specified in Wis. Stat. § 66.0101 and requires enacting
a charter ordinance.
A charter ordinance exercising home rule authority is preempted if it conflicts with an existing
state law that applies to all cities and villages. Black v. City of Milwaukee, 2016 WI 47, 369 Wis.
2d 272, 882 N.W.2d 333. However, no state law prohibits municipalities from creating
transportation utilities and imposing transportation utility fees. For example, there are no state laws
requiring communities to fund local transportation systems in a specific and exclusive way,
precluding other options, such as a user fee. Similarly, no statute limits the type of utilities a
municipality may create or the types of user fees it may charge. Indeed, the Legislature has chosen
not to prohibit communities from charging transportation utility fees even though several
4

municipalities, like the City of Neenah, Village of Harrison, and Village of Weston, along with
the Town of Buchanan have implemented such fees in recent years.
Special Charges for Current Services
In addition to the statutory and constitutional home rule powers mentioned above, Wis. Stat. §
66.0627 provides authority for a municipality to charge property owners for municipal
transportation-related services. Under § 66.0627(2), a municipal governing body may impose a
special charge against real property for current services rendered by allocating all or part of the
cost to the properties served. The statutory definition of “services” includes transportation
maintenance activities like “street sprinkling, oiling, and tarring” and repair of sidewalks, curb and
gutter. The definition of “services” is not an exclusive list. The examples given are not meant to
limit its application in any way, but merely to highlight possible uses. Rusk v. City of
Milwaukee, 2007 WI App 7, ¶ 17, 298 Wis. 2d 407, 727 N.W.2d 358.
Fees for current services are not invalidated merely because a property does not use the service.
In City of River Falls v. St. Bridget’s Catholic Church, 182 Wis.2d 436, 512 N.W.2d 673 (Ct. App.
1994), the Wisconsin court of appeals held that charging user fees for making water available for
fire protection services was valid, even though the party charged the fee had not used the water.
Services under § 66.0627 can be rendered within a district and need not be performed for specific,
individual properties. In Grace Episcopal Church v. City of Madison, 129 Wis. 2d 331, 385
N.W.2d 200 (Ct. App. 1986), the court of appeals upheld service charges imposed under a
predecessor to § 66.0627 (Wis. Stat. § 66.60(16)) on all properties within the State Street Mall
and Capitol Concourse district, not just those abutting the pedestrian mall and concourse. The
services the city provided to the district included lawn, tree, and shrub care, snow removal
from walks and crosswalks, trash clean up and removal, and bus shelter and fixture
maintenance. The city charged a portion of the annual cost of providing such services against
property owners adjacent to or near the State Street Mall and Capitol Concourse.
Municipalities may, therefore, rely on § 66.0627 to charge all property owners in a community a
fee for current maintenance of the community’s street network even though not all properties being
charged actually abut the streets being reconstructed or maintained with the fee revenue at any one
time. The fact that the entire transportation system is being maintained is sufficient to charge all
property owners using the system a fee for current services rendered under § 66.0627.
Fees must Reasonably Relate to Costs
Whether a community relies on its broad statutory or constitutional home rule authority or §
66.0627, a transportation utility fee must bear a reasonable relationship to the service for which it
is being charged. Wis. Stat. § 66.0628. That is, the fee amount that a community charges a property
owner may not exceed the municipality’s reasonable direct costs associated with activities the
community takes related to the fee. Wis. Stat. § 66.0628(1).
In addition, the fee amount that any property owner pays should reasonably relate to how much
the property’s occupants use the transportation system. According to an expert on the use of
transportation utility fees in the U.S., a transportation utility fee with a basis that is most closely
related to actual use of the street network has the greatest chances of successful implementation
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and withstanding critical scrutiny by a court or a tax appeals commission. 3 A transportation utility
fee is most appropriate if its basis is closely related to property occupants’ use of the local street
network and is sensitive to local context and individual variation. 4 For example, a commercial
business that generates a high amount of traffic may be charged a higher fee than a one-car
household based on the different usage rates of a municipality’s transportation system.
Generally, municipalities establish a more convincing link between transportation infrastructure
usage and user fee charges when they base their transportation utility fee on the number of trips
generated by the property. That is why, according to the U.S. Department of Transportation
Federal Highway Administration, Center for Innovative Finance Support, most transportation
utility fee programs in the United States use trip generation rates prepared by the Institute of
Transportation Engineers (ITE). 5
Fees v. Taxes.
Transportation utility fees are susceptible to challenge if the fees resemble an unauthorized tax.
The primary difference between a tax and a fee is the source of the municipality’s power and, more
importantly, the municipality’s purpose in imposing the payment requirement. The Wisconsin
Court of Appeals explained the primary difference between a tax and fee as follows in Bentivenga
v. City of Delavan, 2014 WI App 118, ¶ 6, 358 Wis. 2d 610, 856 N.W.2d 546:
A tax is an “enforced proportional contribution[ ] from persons and property”
levied to support a government and its needs. State ex rel. Bldg. Owners &
Managers Ass'n v. Adamany, 64 Wis.2d 280, 289, 219 N.W.2d 274 (1974)
(citation omitted). The purpose, and not the name it is given, determines whether
3

A TUF Sell: Transportation Utility Fee as User Fees for Local Roads and Streets, by Carole Turley
Voulgaris, Public Works Management & Policy 2016 Vol. 4 pages 305-323 (2016).
4
Id.
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See Transportation Utility Fees, Center for Innovative Finance Support, U.S. Department
Transportation
Federal
Highway
Administration,
available
https://www.fhwa.dot.gov/ipd/value_capture/defined/transportation_utility_fees.aspx#. For discussion
the pros and cons of basing transportation utility fees on trip generation rates for different classes
property, see the following sources:

of
at
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1. Transportation Utility Fees: Possibilities for the City of Milwaukee, a 2007 research paper
prepared by students at the Robert M. La Follette School of Public Affairs, UW Madison.
https://lafollette.wisc.edu/images/publications/workshops/2007-tuf.pdf
2. Clintonville Road Maintenance and Transportation Utility Fee, Andrew Robert Eveland (2019)
https://www.lwm-info.org/DocumentCenter/View/3516/Eveland-Clintonville-TUF-Final-Thesis
3. A TUF Sell: Transportation Utility Fee as User Fees for Local Roads and Streets, by Carole
Turley Voulgaris, Public Works Management & Policy 2016 Vol. 4 pages 305-323 (2016).
https://journals.sagepub.com/doi/pdf/10.1177/1087724X16629961?casa_token=RJ3FY9IWC7gA
AAAA:uzmdZqQTPn5YPKej33W2pYmTkfy3rYOzxmAhw8otjF8gpthIKMQcpnA9fjsH2JGwT
PhaTHXGDyKunQ
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a government charge constitutes a tax. City of Milwaukee v. Milwaukee &
Suburban Transp. Corp., 6 Wis.2d 299, 305-06, 94 N.W.2d 584 (1959). “[T]he
primary purpose of a tax is to obtain revenue for the government” as opposed to
covering the expense of providing certain services or regulation. City of River
Falls v. St. Bridget's Catholic Church of River Falls, 182 Wis. 2d 436, 441-42,
513 N.W.2d 673 (Ct.App.1994). A “fee” imposed purely for revenue purposes is
invalid absent permission from the state to the municipality to exact such a fee.
Milwaukee & Suburban Transp., 6 Wis. 2d at 306, 94 N.W.2d 584.
Municipal taxing power in Wisconsin is very limited. A municipality cannot impose a tax unless
it is specifically authorized by the Legislature. Wisconsin municipalities are authorized to impose
only property taxes and room taxes. (Six communities statewide are authorized to levy a sales tax
on tourism-related retail sales under the Premier Resort Area tax laws. Wis. Stat. § 66.1113). In
contrast, municipal fees are charged to cover the costs of specific services provided or the costs
associated with regulating in a specific area.
As discussed above, a transportation utility fee would be imposed under a community’s statutory
or constitutional home rule powers or as a special charge for current services under § 66.0627. A
transportation utility fee would not be implemented pursuant to a community’s power to levy
general property taxes under Wis. Stat. Chap. 70.
The Wisconsin Court of Appeals addressed service charges and their relation to general
property taxes under the predecessor statute to Wis. Stat. § 66.0627 in Grace Episcopal Church
v. City of Madison, 129 Wis. 2d 331, 385 N.W.2d 200 (Ct. App. 1986). The court held that
since the services provided were authorized by the Legislature by the predecessor to Wis. Stat.
§ 66.0627, the service charges were not general property taxes and the property tax exemption
provided to churches by Wis. Stat.§ 70.11(4) did not exempt the church from paying the fees.
Grace Episcopal, 129 Wis. 2d at 335.
In contrast to the general property tax, the purpose of a transportation utility fee is exclusively to
help pay for the cost of a specific governmental service, street maintenance.
A review of case law and scholarly literature on transportation utility fees suggests best practices
that municipal officials can implement to avoid having a transportation utility fee ruled an illegal
tax:
1. Place all transportation utility fee revenue in a separate fund used only on street
maintenance and other transportation projects. Emerson College v. City of Boston, 462
N.E.2d 1098 (Mass. 1984).
2. Collect the transportation utility fee in the same manner as the community does other
municipal utility fees by including the amounts on property owners’ utility bills alongside
sewer, water, and stormwater service charges.
3. Ensure the formula used to calculate fees is as accurate as possible. Over-generalization of
fee-paying entities and ignoring real differences in their use of the street network or endtrip generation gives the fee strong tax-like characteristics. Clintonville Road Maintenance
and Transportation Utility Fee, Andrew Robert Eveland (2019).
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4. Transportation utility fee policies should avoid exempting tax-exempt properties as this
gives the fee the appearance of being a tax. For the same reason, such policies should
exempt undeveloped properties and vacant buildings. Clintonville Road Maintenance and
Transportation Utility Fee, Andrew Robert Eveland (2019).
5. To the extent practicable, a transportation utility fee policy should include a process by
which users are permitted to demonstrate reduced use of the street system to qualify for a
lower fee. (e.g., Austin, Texas transportation utility fee ordinance allows residents who do
not own or regularly use a motor vehicle to opt out of fee; Corpus Christi, Texas likewise
has a process by which property applicants may appeal their fee level). A TUF Sell:
Transportation Utility Fee as User Fees for Local Roads and Streets, by Carole Turley
Voulgaris, Public Works Management & Policy 2016 Vol. 4.
Avoiding Levy Limit Consequences
The levy limit law requires a municipality to reduce its allowable levy by the estimated amount of
fee revenue it collects for providing certain listed services, including snow plowing and street
sweeping, if those services were funded in 2013 in part or whole by the property tax levy. Wis.
Stat. § 66.0602(2m)(b). To avoid having this statute apply, a community that imposes a
transportation utility fee to help pay for street maintenance and other transportation services, must
not use the fee revenue to pay for snow plowing or street sweeping services.
Conclusion
Wisconsin cities and villages struggling to pay for the cost of maintaining quality streets and other
transportation services residents and businesses demand, may rely on their broad statutory or
constitutional home rule powers or, alternatively, Wis. Stat. § 66.0627, to charge property owners
transportation utility fees. Such fees must be reasonably related to the cost of the services provided.
Transportation utility fees are most defensible against a challenge if the basis for the fee is closely
related to how much a property’s occupants use the local street network. It is possible to design a
transportation utility fee policy that is defensible against a challenge that the fee is more like an
illegal tax. Finally, to avoid needing to reduce the community’s property tax levy, municipalities
should not use transportation utility fee revenue to pay for snow plowing or street sweeping.
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Village of Elm Grove
TIF Increment Example
Below is an example of the tax increment revenue that may be generated from a $30,000,000
development on a property that currently has $0 tax base. The annual increment would be used to pay
for improvements in the district and/or developer incentives. The Village could pay for improvements
and finance through bonds. The bond repayment plan would be structured to mirror the estimated
increments. A second method being used more today is a PayGo obligation to the developer. In this case
the developer funds the improvements and is payback only if and when an increment is generated.

Tax Increment Example
Inflation factor Base Value

0.50% $

-

Construction

Valuation

Revenue

Inflation

Value

Valuation

Tax

Tax

Year

Year

Year

Increment

Added

Increment

Rate

Increment

total

Annual
2020

2021

2022

2021

2022

2023

2,500,000

2,500,000

17.38

43,450

43,450

2022

2023

2024

12,500 10,000,000

12,512,500

17.38

217,467

260,917

2023

2024

2025

62,563 10,000,000

22,575,063

17.38

392,355

653,272

2024

2025

2026

112,875

30,187,938

17.38

524,666

1,177,938

2025

2026

2027

150,940

30,338,878

17.38

527,290

1,705,228

2026

2027

2028

151,694

30,490,572

17.38

529,926

2,235,154

2027

2028

2029

152,453

30,643,025

17.38

532,576

2,767,730

2028

2029

2030

153,215

30,796,240

17.38

535,239

3,302,968

2029

2030

2031

153,981

30,950,221

17.38

537,915

3,840,883

2030

2031

2032

154,751

31,104,972

17.38

540,604

4,381,488

2031

2032

2033

155,525

31,260,497

17.38

543,307

4,924,795

2032

2033

2034

156,302

31,416,800

17.38

546,024

5,470,819

2033

2034

2035

157,084

31,573,884

17.38

548,754

6,019,573

2034

2035

2036

157,869

31,731,753

17.38

551,498

6,571,071

2035

2036

2037

158,659

31,890,412

17.38

554,255

7,125,326

2036

2037

2038

159,452

32,049,864

17.38

557,027

7,682,353

2037

2038

2039

160,249

32,210,113

17.38

559,812

8,242,165

2038

2039

2040

161,051

32,371,164

17.38

562,611

8,804,776

2039

2040

2041

161,856

32,533,019

17.38

565,424

9,370,200

2040

2041

2042

162,665

32,695,685

17.38

568,251

9,938,451

2041

2042

2043

163,478

32,859,163

17.38

571,092

10,509,543

2042

2043

2044

164,296

33,023,459

17.38

573,948

11,083,490

2043

2044

2045

165,117

33,188,576

17.38

576,817

11,660,308

2044

2045

2046

165,943

33,354,519

17.38

579,702

12,240,009

2045

2046

2047

166,773

33,521,292

17.38

582,600

12,822,610

2046

2047

2048

167,606

33,688,898

17.38

585,513

13,408,123

Totals

7,500,000

3,688,898 30,000,000

13,408,123

Example Assumptions
Current Property has $0 tax base
Development has an assessed value of $30,000,000 added over 4 year period
Annual property inflation of .5%
Using estimated 2020 tax rate (for all jurisdictions)
11/6/2020
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What is TIF?
Tax incremental financing (TIF) is a method of financing that
generates tax revenue to be used toward funding infrastructure
and development. TIF is the most effective tool Wisconsin
cities and villages have to spur economic development and job
creation. Municipalities have been using TIF successfully since
1975. The TIF process allows a municipality to pay for public
improvements and other eligible costs within a designated
area, called a tax incremental district (TID), using the future
taxes collected on the TID’s increased property value to repay
the cost of the improvements. The rationale behind TIF is that
public investment will promote private development, jobs and
tax base growth that would not otherwise occur absent the TID.

Wisconsin TIF Success
• As of August 2015, there were 1,128 active TIDs in Wisconsin.
Since inception, these TIDs have generated a combined increment,
which is growth in property value, of over $16 billion or $14.4
million per TID, with the average TID age being 11.93 years.
• The average TID active in 2015 added $1.2 million to the tax
base per year since its creation. This figure represents a tax base
generated within TIDs and does not account for increases in value
in neighboring areas occurring because of the TID growth.

Tax Incremental Financing
A Powerful Economic Development Tool

• The majority of TIDs have sufficient increment to pay off their project
costs. Of the 1,128 TIDs in 2015, only 5.5 percent were distressed
and less than 1 percent were severely distressed. Only 5.4 percent
of TIDs in 2015 were decrement TIDs, which are valued at less than
90 percent of the TID’s base value in 2014 and in 2015.
• In 2015, 30 TIDs were terminated after generating $445 million in
incremental value during their lifetimes. The numbers for 2014 are
very similar: the 31 TIDs terminated that year created a combined
$485 million in increment.
• Since 2000, 447 TIDs have been terminated in Wisconsin, adding
nearly $9 billion of new value to the tax base.

Wisconsin REALTORS® Association

• Growth occurs at a faster rate in TIDs. From August 2014 to August
2015, the total equalized value of all active TIDs increased by 6.42
percent. In comparison, state equalized value as a whole increased
in value by only 2.42 percent.

TIF: Fact vs. Fiction
Fiction: TIF harms school and county tax revenues.
Fact: School districts are not adversely impacted by TIDs since
districts are often compensated for the loss in local tax revenues
through increases in state aids. When an area is designated as a
TID, the property value within that area is determined and becomes
the TID’s base value. Schools and counties continue to receive their
standard share of tax revenues on this base value. TIDs receive no
tax revenues from this base value. The only tax money that goes
toward the TID comes from taxing the growth generated by TIFfunded projects. When a TID’s project costs are paid off, this new
tax base is opened up to the schools and county, which are then
able to benefit from increased tax revenues that would not exist
without TID funding.
Fiction: TIF is a tax break for businesses.

Fact: TIF is used to fund public infrastructure and other project
costs necessary to incentivize private investment that otherwise
would not occur.  Current taxpayers are not bearing any new
burden.  Rather, new tax base that would not have existed but for
the TIF investment is created and, ultimately, will offset the tax
burden of other taxpayers.
Fiction: Municipalities try to keep TIDs open as long as possible.
Fact: Municipalities are motivated to close TIDs as soon as the
TID project costs are paid off.  Municipalities are unable to use tax
revenues from the TIF value increment on anything other than TID
project costs until after the TID is closed. TIDs can be open for a
maximum of 27 years or longer in certain limited circumstances,
but the average TID life of all TIDs terminated from 2000 onwards
is only 16.3 years.

Municipality

Costs

Value Increment

Increment-cost Ratio

Eau Claire

$28,277,626

$89,795,700

3.18

Franklin

$36,352,913

$116,460,900

3.20

Wausau

$91,394,342

$197,776,500

2.16

Wauwatosa

$81,501,033

$335,937,900

4.12

River Falls

$17,742,183

$44,225,200

2.49

Waukesha

$71,055,179

$216,077,400

3.04

1.26
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Increment Added to Tax Base by Year

Terminated TIDs since 2000
Municipality

Costs

Value Increment

Increment-cost Ratio

Germantown

$32,240,816

$84,378,850

2.62

Baraboo

$9,846,716

$44,688,000

4.54

Fond du Lac

$42,423,159

$106,468,300

2.51

Janesville

$31,771,648

$103,810,900

3.27

Sun Praire

$13,773,662

$50,841,600

3.69

Madison

$143,040,311

$891,306,550

6.23

Whitewater

$8,288,236

$29,520,736

3.56

1,600,000,000

Increment Value

Fiction: TIF is corporate welfare.

TID Growth Rate and All Equalized Value Growth

Some Examples of TID Project Costs Compared to Value Created

Growth Rate

Fact: Property owners within a TID pay the same tax rate as
everyone else; the only difference is that some of their taxes go
toward paying TID project costs.

1,200,000,000

800,000,000

400,000,000

0

2014
2000 2002 2004 2006 2008 2010 2012
2013 2015
2001 2003 2005 2007 2009 2011

Tax Incremental Financing (TIF)
What is it?

Tax incremental financing is an economic development tool,
approved in the state of WI, to assist in development of blighted or
underutilized properties.

How does it work?

TIF uses the expected increase (or increment) in property tax
revenues from a defined area to finance municipal investment
calculated to spur grown within the district. Redevelopment of
properties within a TIF district is expected to increase the property
value and tax revenue collected on that additional value is used to
pay back the municipality for its investment within the district.

When is it used?

TIF financing is used when an area is not being (re)developed due
to needed infrastructure or high costs to specific properties to bring
the site into development condition such as environmental issues or
demolition costs

Forms of

Municipal investment can be the building of needed infrastructure to

Investments

support new growth such as roads, sewers, water, street lighting. It
can also be in form of incentives to the developer.

Time

A TIF district has a life of 27 years unless amended which can
extend it by 4 years

TIF Terms



TID- tax increment district- the contiguous geographical area
within a municipality that is identified and approved in the
plan.



Base Value- the equalized value of real and personal
property in a TID when created



Increment- the difference between the base value and the
current value.



Tax Increment- Taxes levied by the overlying tax jurisdictions
on the value between the base value and the current value of
the TID

S:\Committees\Board of Trustees\Agenda & Minutes 2020\2020-11-11 COW\TIF information\TIF Information- 11-4-20.docx

Where does the

When a TID is created, the municipality and other taxing jurisdictions

revenue come

agree to support their normal operations from the existing tax base

from?

within the district, assuming if the TID was not created, there would
be no additional growth to the existing tax base. Property taxes for
the school, county, technical college, and municipality are based on
the taxable value of the TID at the time it is created. The tax rates
are applied to the TID value increment (the difference between the
TID's current value and the TID's base value), which results in
additional revenues collected for the district's fund. Eligible TID costs
are paid from these revenues before the additional tax base is
shared.
The properties within the district are taxed at the full tax rate of the
municipal property owners but the revenue generated on the
incremental value is not given to the other taxing districts until the
municipality’s investment has been reimbursed. Other taxing
entities would be school district, county and technical college.
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POST−ELECTION ACTIONS; DIRECT LEGISLATION

(g) If a recall primary is required, the date specified under par.
(d) shall be the date of the recall primary and the recall election
shall be held on the Tuesday of the 4th week commencing after the
recall primary or, if that Tuesday is a legal holiday, on the first day
after that Tuesday which is not a legal holiday.
(h) All candidates for any village, town, and town sanitary district office, other than the official against whom the recall petition
is filed, shall file nomination papers, regardless of the method of
nomination of candidates for town or village office under s. 8.05.
(5) VOTING METHOD; ELECTION RESULTS. (a) The recall primary or election of more than one official may be held on the same
day. If more than one official of the same office designation
elected at large for the same term from the same district or territory
is the subject of a recall petition, there shall be a separate election
contest for the position held by each official. Candidates shall designate which position they are seeking on their nomination papers.
Instructions shall appear on the ballot to electors to vote for each
position separately.
(b) The official against whom a recall petition has been filed
shall continue to perform the duties of his or her office until a certificate of election is issued to his or her successor. The person
receiving a plurality of votes at the recall election or a majority of
votes at a primary when authorized under sub. (3) (d) or (4) (f)
shall be declared elected for the remainder of the term. If the
incumbent receives the required number of votes he or she shall
continue in office. Except as provided in sub. (4) (f), if another
person receives the required number of votes that person shall succeed the incumbent if he or she qualifies within 10 days after
receiving a certificate of election.
(6) LIMITATION ON RECALL ELECTIONS. After one recall petition
and recall election, no further recall petition may be filed against
the same official during the term for which he or she was elected.
(7) PURPOSE. The purpose of this section is to facilitate the
operation of article XIII, section 12, of the constitution and to
extend the same rights to electors of cities, villages, towns, town
sanitary districts, and school districts.
History: 1977 c. 187 s. 134; 1977 c. 403, 447; 1979 c. 260; 1983 a. 219, 491, 538;
1985 a. 304; 1987 a. 391; 1989 a. 31, 192; 1991 a. 269, 315; 1999 a. 182; 2001 a. 109;
2005 a. 451; 2007 a. 56; 2015 a. 117.
Cross−reference: See also ss. EL 2.09, 2.11, and 6.04, Wis. adm. code.
Striking an entire page of signatures for one invalid signature violated the electorate’s right to recall. Stahovic v. Rajchel, 122 Wis. 2d 370, 363 N.W.2d 243 (Ct. App.
1984).
This section applies to members of Congress. 68 Atty. Gen. 140.

9.20 Direct legislation. (1) A number of electors equal to at
least 15 percent of the votes cast for governor at the last general
election in their city or village may sign and file a petition with the
city or village clerk requesting that an attached proposed ordinance or resolution, without alteration, either be adopted by the
common council or village board or be referred to a vote of the
electors. The individual filing the petition on behalf of the electors
shall designate in writing an individual to be notified of any insufficiency or improper form under sub. (3).
(2) The preparation and form of the direct legislation petition
shall be governed by s. 8.40.
(2m) After the petition has been offered for filing, no name
may be erased or removed. No signature may be considered valid
or counted unless the date is less than 60 days before the date
offered for filing.
(3) Within 15 days after the petition is filed, the clerk shall
determine by careful examination whether the petition is sufficient and whether the proposed ordinance or resolution is in
proper form. The clerk shall state his or her findings in a signed
and dated certificate attached to the petition. If the petition is
found to be insufficient or the proposed ordinance or resolution is
not in proper form, the certificate shall give the particulars, stating
the insufficiency or improper form. The petition may be amended
to correct any insufficiency or the proposed ordinance or resolution may be put in proper form within 10 days following the affixing of the original certificate and notification of the individual des-

9.20

ignated under sub. (1). When the original or amended petition is
found to be sufficient and the original or amended ordinance or
resolution is in proper form, the clerk shall so state on the attached
certificate and forward it to the common council or village board
immediately.
(4) The common council or village board shall, without alteration, either pass the ordinance or resolution within 30 days following the date of the clerk’s final certificate, or submit it to the
electors at the next spring or general election, if the election is
more than 70 days after the date of the council’s or board’s action
on the petition or the expiration of the 30−day period, whichever
first occurs. If there are 70 days or less before the election, the
ordinance or resolution shall be voted on at the next election thereafter. The council or board by a three−fourths vote of the members−elect may order a special election for the purpose of voting
on the ordinance or resolution at any time prior to the next election, but not more than one special election for direct legislation
may be ordered in any 6−month period.
(5) The clerk shall cause notice of the ordinance or resolution
that is being submitted to a vote to be given as provided in s. 10.06
(3) (f).
(6) The ordinance or resolution need not be printed in its
entirety on the ballot, but a concise statement of its nature shall be
printed together with a question permitting the elector to indicate
approval or disapproval of its adoption.
(7) If a majority vote in favor of adoption, the proposed ordinance or resolution shall take effect upon publication under sub.
(5). Publication shall be made within 10 days after the election.
(8) City ordinances or resolutions adopted under this section
shall not be subject to the veto power of the mayor and city or village ordinances or resolutions adopted under this section shall not
be repealed or amended within 2 years of adoption except by a
vote of the electors. The common council or village board may
submit a proposition to repeal or amend the ordinance or resolution at any election.
History: 1977 c. 102; 1983 a. 484; 1989 a. 192, 273; 2015 a. 37.
This section implements legislative powers reserved by the people. Subject to certain conditions, a common council has no authority to make an initial judgment of the
constitutionality or validity of proposed direct legislation. State ex rel. Althouse v.
Madison, 79 Wis. 2d 97, 255 N.W.2d 449 (1977).
A proposal that is administrative, rather than legislative in character, is not the
proper subject of initiative proceedings. State ex rel. Becker v. City of Milwaukee
Common Council, 101 Wis. 2d 680, 305 N.W.2d 178 (Ct. App. 1981).
A city clerk has a mandatory duty to forward to the common council a sufficient
petition and ordinance in proper form. State ex rel. North v. Goetz, 116 Wis. 2d 239,
342 N.W.2d 747 (Ct. App. 1983).
The power of initiative does not extend to legislative decisions that have already
been made by the legislative body. Schaefer v. Potosi Village Board, 177 Wis. 2d 287,
501 N.W.2d 901 (Ct. App. 1993).
If statutes establish procedures for the accomplishment of legislation in a certain
area, an initiative may not effect legislation that would modify the statutory directives
that would bind a municipality if it were legislating in the same area. Section 62.23
establishes such procedures for zoning; zoning may not be legislated or modified by
initiative. An ordinance constituting a pervasive regulation of, or prohibition on, the
use of land is zoning. Heitman v. City of Mauston, 226 Wis. 2d 542, 595 N.W.2d 450
(Ct. App. 1999), 98−3133.
There are 4 exceptions to the sub. (4) requirement that requested direct legislation
be either passed or submitted to the electors: 1) when the proposed direct legislation
involves executive or administrative matters, rather than legislative ones; 2) when it
compels the repeal of an existing ordinance, or compels the passage of an ordinance
in clear conflict with existing ordinances; 3) when it seeks to exercise legislative powers not conferred on a municipality; and 4) when it would modify statutorily prescribed directives that would bind a municipality if it were attempting to legislate in
the same area. Mount Horeb Community Alert v. Village Board of Mt. Horeb, 2002
WI App 80, 252 Wis. 2d 713, 643 N.W.2d 186, 01−2217.
Mandamus is the appropriate action when a city council refuses either option of
sub. (1) Mount Horeb Community Alert v. Village Board of Mt. Horeb, 2002 WI App
80, 252 Wis. 2d 713, 643 N.W.2d 186, 01−2217.
A proposed ordinance, initiated by a group of citizens, to require a village to hold
a binding referendum prior to the start of construction on any new village building
project requiring a capital expenditure of $1 million or more was an appropriate subject of direct legislation. Mount Horeb Community Alert v. Village Board of Mt.
Horeb, 2003 WI 100, 263 Wis. 2d 544, 665 N.W.2d 229, 01−2217.
Section 893.80 (1) (b), which requires the filing of a notice of claim before an
action may be commenced against a municipality, did not apply to an action for mandamus seeking to compel a city council to comply with this section. Oak Creek Citizen’s Action Committee v. City of Oak Creek, 2007 WI App 196, 304 Wis. 2d 702;
738 N.W.2d 168, 06−2697.
A “concise statement” under sub. (6), properly construed, means a brief statement
of the general purpose of the proposed ordinance. It is not required that the ballot
must contain every essential element of the proposed ordinance. Metropolitan Mil-
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waukee Association of Commerce, Inc. v. City of Milwaukee, 2011 WI App 45, 332
Wis. 2d 459, 798 N.W.2d 287, 09−1874.
When an ordinance was never implemented because an injunction was issued and
2 years passed before the injunction was vacated, the 2−year time period excluded the
time between the issuance of an injunction and its vacation. In that circumstance,
returning the parties to the position they were in as of the date on which the temporary
injunction is the only reasonable construction of sub. (8). Metropolitan Milwaukee
Association of Commerce, Inc. v. City of Milwaukee, 2011 WI App 45, 332 Wis. 2d
459, 798 N.W.2d 287, 09−1874.
Vox Populi: Wisconsin’s’ Direct Legislation Statute. Bach. Wis. Law. May 2008.
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